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STATEMENT OF THE CASE
Nature of the Case
Daniel Robert Franks appeals following his conviction for aggravated battery. On
appeal, he asserts that the district court violated his Sixth Amendment rights to
compulsory process and to present a defense when it refused to order a recalcitrant
witness to testify under threat of contempt when that witness' refusal to testify was not
based on the Fifth Amendment or based on any other lawful reason. He further asserts
that the district court erred when it denied his request that the witness be required to
appear before the jury to express any refusal to answer questions.

Statement of the Facts and Course of Proceedings
Daniel Robert Franks was charged, by Amended Information, with aggravated
battery under the dual theories that he either committed an aggravated battery or aided
and abetted an aggravated battery against Robert Knox.

(R., pp.54-55.)

At trial,

Mr. Franks testified that he had nothing to do with the attack, denied asking or otherwise
encouraging the attack, and that he witnessed Justin Peterson commit the aggravated
battery. (Tr., p.435, L.1 - p.442, L.25.) After he testified, Mr. Franks attempted to call
Mr. Peterson to testify.

Despite no initial objection from the State, the district court

decided that it needed "to have a colloquy with" Mr. Peterson outside the presence of
the jury. (Tr., p.501, L.16 - p.505, L.1.) During that colloquy, Mr. Peterson expressed
his unwillingness to testify.

(Tr., p.506, Ls.10-25.) When asked whether he would

assert his Fifth Amendment right to remain silent if called, Mr. Peterson responded,
"Yeah, I could do that." (Tr., p.507, L.1 - p.508, L.2.)
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When defense counsel questioned him about his refusal, Mr. Peterson clarified
that he was refusing to testify because "I just don't want to" and not because he was
worried about incriminating himself.

(Tr., p.508, Ls.7-17.) In light of Mr. Peterson's

disavowal of a Fifth Amendment basis for refusing to testify, defense counsel asked the
district court to order him to testify, and "[i]f he refuses, to have it done in front of the jury
and then go from there." (Tr., p.508, Ls.18-21.) In choosing to deprive Mr. Franks of
his right to call the witness, the district court explained, "I think the best thing to do is
just simply tell the jury that the defendant has - or not - excuse me, not the defendant,
but the witness has indicated that he will not testify and leave it at that and let you folks
argue." (Tr., p.520, Ls.19-24.) The district court then added, "And just for the record, I
would state that I did not threaten the witness with contempt sanctions because I think
that would just be a waste of time." (Tr., p.521, Ls.3-6.)
When the jury returned to the courtroom, the district court announced,
Before this [next] witness is called, I need to advise the jury you have
heard the name Justin Peterson during the course of this trial.
Mr. Peterson was called as a witness. He came into court and he has
indicated that he - he will refuse to testify so that he was excused and he
will not be testifying today.
(Tr., p.525, Ls.12-20.)
During closing argument, the State discussed Mr. Peterson's refusal to testify,
arguing,
Let's talk about Peterson. Remember the guy who came in here two days
ago, the guy who's been sharing a tier with the defendant two days ago - I
guess more than that, Monday, two days before the trial starts, suddenly
has this recollection of this conversation he had and Justin Peterson said
he did it. Remember, how I asked him about a rat jacket? Let's think
about why Peterson wouldn't have wanted him [sic] to testify in this case.
He volunteered to talk to officers. (Indiscernible) himself about his
He has
probation violations right in front of his probation officer.
consequences. You know he was arrested for probation violations and
he's (indiscernible).
2

So what's good about that? He might have a lot of reasons he might not
want to say what really happened under oath in front of a jury when he's
already in a situation where people will retaliate and beat him up. He's
arrested for his probation violation. He was honest about committing
crimes - or committing acts which would violate his probation. But, you
know, Mr. Peterson didn't want to testify yesterday. I don't want to
assume anything because he didn't, but even if he did [confess], we know
who put him up to it. We may never know if it was only Daniel Franks that
pummeled Robert, but we know Daniel was responsible.
(Tr., p.604, L.18- p.605, L.21 (parentheticals in original).)
The jury found Mr. Franks guilty of aggravated battery (Tr., p.632, L.23 - p.633,
L.7), and he received a unified sentence of fifteen years, with five years fixed. (Sent.
Tr., p.64, Ls.8-15.)
Mr. Franks filed a timely Notice of Appeal. (R., p.134.)
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ISSUE
Were Mr. Franks' Sixth Amendment rights to compulsory process and to present a
defense violated when the district court refused to order the recalcitrant witness to
testify under threat of contempt and when it denied his request that the witness refuse
before the jury?
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ARGUMENT
Mr. Franks' Sixth Amendment Rights To Compulsory Process And To Present A
Defense Were Violated When The District Court Refused To Order The Recalcitrant
Witness To Testify Under Threat Of Contempt And When It Denied His Request That
The Witness Refuse Before The Jury

A.

Introduction
After Mr. Franks testified at trial that he played no role in the aggravated battery

against Robert Knox while asserting that Justin Peterson was solely responsible for the
attack, he attempted to call Mr. Peterson to testify. Outside the presence of the jury,
Mr. Peterson indicated that he did not want to testify - not for any lawful reason - and
the district court excused his appearance as a witness without making any attempt to
persuade him to testify, let alone order him to do so or threaten him with contempt. The
district court also denied Mr. Franks' alternative request that Mr. Peterson be called as a
witness to put any refusal to answer questions before the jury. These actions violated
Mr. Franks' Sixth Amendment rights to compulsory process and to present a defense,
and necessitate reversal so that he may exercise his Sixth Amendment rights at a new
trial.

B.

Mr. Franks' Sixth Amendment Rights To Compulsory Process And To Present A
Defense Were Violated When The District Court Refused To Order The
Recalcitrant Witness To Testify Under Threat Of Contempt And When It Denied
His Request That The Witness Refuse Before The Jury
The Sixth Amendment to the United States Constitution, in relevant part,

provides, "In all criminal prosecutions, the accused shall enjoy the right ... to have
compulsory process for obtaining witnesses in his favor .... " U.S. CONST. amend. VI.
The United States Supreme Court has explained that the Sixth Amendment right "to
offer the testimony of witnesses, and to compel their attendance, if necessary, is in plain
5

terms the right to present a defense, the right to present the defendant's version of the
facts as well as the prosecution's to the jury so it may decide where the truth lies."

Washington v. Texas, 388 U.S. 14, 19 (1967). Such a right "is a fundamental element
of due process of law." Id.
The Idaho Supreme Court has explained, "It is recognized that this right to
compulsory process is an important one to be afforded full recognition where possible."

State v. Ramsey, 99 Idaho 1, 2 (1978) (citation omitted).

Discussing the tension

between the assertion of a witness' Fifth Amendment right and the defendant's Sixth
Amendment right to compulsory process, the Court explained, 'This is not to say that
the sixth amendment right to compulsory process is in any way a second class right.

For a fifth amendment privilege to dominate, the need for asserting the right against
self-incrimination must be shown to be well founded and essential." Id. at 3 (citation
omitted) (emphasis added). Further, it is only "[o]nce the court has decided that the fifth
amendment claim is valid and there exists a real danger of self-incrimination" that, in its
discretion, "it controls the remaining procedure." Id.; see also United States v. Johnson,
488 F.2d 1206, 1211 (1st Cir. 1973) ("Obviously, before excluding a witness, the court
must first establish reliably that the witness will claim the privilege and the extent and

validity of the claim.") (emphasis added).
In State v. Barcella, 135 Idaho 191 (Ct. App. 2000), a case dealing with whether
a witness who refused to testify was "unavailable" under Idaho Rule of Evidence
804(a)(2), the Idaho Court of Appeals explained the requirement that the trial court
threaten the recalcitrant witness with contempt before declaring the witness unavailable.
In Barcella, an inmate witness called by the prosecution explained to the trial court that
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he didn't want to testify "because he was fearful of retribution for being a snitch" and not
because he feared incriminating himself. Barcella, 135 Idaho at 202.
In finding that it was improper for the district court to conclude that the witness
was unavailable for purposes of admitting testimony from the preliminary hearing, the
Idaho Court of Appeals explained,
Agrifolio [the witness] was not brought back before the court on the day
the state sought to use his testimony, and so the court never tested his
purported refusal to testify at that time by ordering him to testify under the
immediate threat of contempt. "[l]t is always possible that a recalcitrant
witness who does not respond to judicial pressure will testify when
ordered to do so rather than face contempt proceedings for refusal to obey
the court's order." [United States v.] Oliver, 626 F.2d [254,] at 261 [(2d
Cir. 1980)]. This choice was never put to Agrifolio.

Id. (emphasis added).
Idaho Code § 18-1801, in relevant part, provides, "Every person guilty of any
contempt of court, of either of the following kinds, is guilty of a misdemeanor: ... 6. The
contumacious and unlawful refusal of any person to be sworn as a witness; or, when so
sworn, the like refusal to answer any material question." I.C. § 18-1801. Idaho Code
§ 19-3010, in relevant part, provides, "Disobedience to a subpoena, or a refusal to be
sworn or to testify as a witness, may be punished by the court or magistrate as a
contempt." I.C. § 19-3010. The Idaho Supreme Court has explained the importance of
the contempt power as follows: "No respectable authority has ever denied the inherent
power of a court of general jurisdiction to punish summarily for contempt ... [The
United States Supreme Court has explained that] its existence is essential to the
preservation of order in judicial proceedings and to the administration of justice .... "

McDougall v. Sheridan, 23 Idaho 191, _, 128 P. 954, 964 (1913) (citations omitted).
In State v. Whitt, 649 S.E.2d 258 (W. Va. 2007), the West Virginia Supreme
Court held,
7

[T]hat where a defendant in a criminal case seeks to call a witness to the
stand who intends to invoke his or her Fifth Amendment privilege against
self-incrimination and the defendant has presented sufficient evidence to
demonstrate the possible guilt of the witness for the crime the defendant is
charged with committing, the trial court has the discretion to compel such
witness to invoke his or her Fifth Amendment privilege in the presence of
the jury. In making its decision as to whether a witness should be called
to the stand for the purpose of invoking his or her Fifth Amendment
privilege against self-incrimination, the trial court should consider whether
the defendant will be unfairly prejudiced by not allowing the potentially
exculpatory witness to invoke this privilege in the jury's presence.
Whitt, 649 S.E.2d at 270.

Although Whitt concerned a witness who asserted a Fifth Amendment right not to
testify, 1 there is no reason not to apply its logic to a witness who has no asserted lawful
basis for refusing to testify.

Allowing a jury to see the person who is the alternate

perpetrator and see that person refuse to answer questions from the accused provides
the only legitimate alternative means by which to honor a defendant's Sixth Amendment
rights when a witness refuses to testify despite being ordered to do so and being held in
contempt. 2
The district court did not order, let alone make an attempt to compel,
Mr. Peterson to testify despite the fact that he had expressly disclaimed any Fifth
Amendment basis for his refusal to testify.

In doing so, the district court violated

Mr. Franks' Sixth Amendment right to compulsory process and allowed Mr. Peterson to
make a mockery of the subpoena process and the authority of the district court.

1

The privilege claim was found to be invalid, as the witness had already been acquitted
of the conduct for which the co-defendant was being prosecuted. The trial court's
attempts to force compliance were unsuccessful, as the witness accepted the contempt
sanctions. Whitt, 649 S.E.2d at 260.
2 Obviously, in this case Mr. Peterson was not ordered to testify, nor was he even
threatened with contempt. The district court's failure to even attempt to secure the
witness' testimony should not affect Mr. Franks' alternative request that the witness be
required to refuse before the jury.
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Exercising its power of contempt was "essential" to vindicate Mr. Franks' constitutional
rights and to ensure "the preservation of order in judicial proceedings and to the
administration of justice." The district court further erred when it denied Mr. Franks'
request that Mr. Peterson be called before the jury for questioning and require him to
express his refusal to answer any questions in the presence of the jury.

CONCLUSION
For the reasons set forth herein, Mr. Franks respectfully requests that this Court
vacate the judgment of conviction, and remand this matter for a new trial at which his
Sixth Amendment rights will be scrupulously honored.
DATED this 1 ih day of March, 2014.

SP
J. HAHN
Dep ty St te Appellate Public Defender
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